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EDITORIAL NOTES. 


A just epitaph upon the late Chancellor William J. Magie would 
read: A just and ideal Judge; an ideal citizen; a Christian gentleman. 
While this would not cover the whole thought of him in the minds ot 
the citizens of this State, much less in the minds of those lawyers who 
knew him best, yet it is recognized that words are powerless to convey 
the impression the most of us have of one who was preéminent in all 
the qualities which go to make up the well-rounded, thoroughly high- 
toned, successful, efficient lawyer and Judge, such as he was. We 
well remember the impression he made not only upon the Bar, but 
also upon the public in attendance at the Courts, when he first took 
his seat upon the Bench at the opening of each of the Circuits where 
he presided. His upright, dignified, manly figure, his deliberateness, 
his courtesy to attorneys, his carefulness in even casual decisions 
on points raised before him by opposing counsel, made the courtroom 
appear to be, to every observer, a real temple of justice. There were 
other excellent Judges in his day, but none excelled him in imparting 
dignity to the trial of causes in the courtroom. The same striking 
impressiveness marked his appearance on the Bench in the Supreme 
Court room, and later, when, as Chancellor, he presided in the Court 
of Errors and Appeals. After his retirement from the Bench, which 
was regretted by everyone connected with the practice of the law, he 
was the same conspicuous figure wherever his associations called him. 
For a couple of years past it has been evident that his physical energy 
was failing, but his mind remained clear and his views had the same 
decisiveness, and his reasoning faculties appeared to be as cogent as 
ever. Like a shock of corn fully ripe he has been gathered in with 
the harvest of those great men who have fitly constituted our State 
and who will long be remembered as builders for the coming genera- 
tions. No words of praise too high will be uttered in behalf of his 
memory before Bar Associations or in print. The pedestal he built 
for himself will be as lasting as the State of New Jersey. 





Has the grand jury outlived its usefulness? Many writers, some 
Judges and some lawyers think not; other officials closely connected 
with the punishment of crime answer the question in the affirmative. 
One of the most striking addresses upon the subject recently given 
was delivered at the “Bronx Open Forum,” in New York City, last 
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month, by ex-Assistant District Attorney George Gordon Battle. 
After outlining the history of the grand jury, and showing how it 
originated in England as a means of defense against oppression by 
the King, he insisted that the time had gone by when it served any 
useful purpose. Among other things he remarked: 

“In the grand jury, the proceedings are secret and one-sided. 
The defendant or his lawyer do not appear, nor have they the right 
to examine witnesses. Their side of the question at stake is not 
considered. The result is that the grand jury has become an instru- 
ment in the hands of the District Attorney, and in nine cases out of 
ten, the jury registers his will and acts upon the evidence that he 
alone brings before it. The law says that only legal evidence shalt 
be brought before the grand jury. The defendant does not know 
what evidence is brought against him, and the District Attorney may 
bring up evidence of the most illegal kind. The defendant may not 
know what this evidence is without a court order allowing him access 
to the proceedings of the grand jury action. When he goes to the 
Court for the order he is asked for proof that illegal evidence was 
brought against him, and if he cannot prove this he is refused the 
order. This provision of the law is, therefore, a dead letter. In the 
hands of an unscrupulous District Attorney the grand jury can become 
a great engine of oppression. A recent instance of this was the 
action of the grand jury of Westchester County in the Thomas Mott 
Osborne case. The District Attorney there introduced all sorts of 
illegal evidence, among which were speeches of Mr. Osborne, in 
which he attacked the grand jury. The object of the District Attor- 
ney was to inflame the grand jury, and after this he further introduced 
other illegal evidence. Mr. Osborne was powerless, and the grand 
jury found the indictments against him. These, of course, have since 
been proved false. The seven convicts who testified against him 
have all repudiated their confessions, saying that they made them 
under stress and coercion. If Mr. Osborne had been able to examine 
these witnesses the indictments would have been impossible. In the 
great majority of cases the grand jury is useless. The defendant is 
taken before a magistrate, who holds him for the grand jury, which 
in ninty-nine cases out of one hundred finds an indictment against him. 
In ninety-nine cases out of one hundred the grand jury is useless, 
expensive and cumbersome. Where it is not useless it is generally 
oppressive. The tendency of all modern legal procedure is toward 
simplicity, publicity. There cannot be any oppression or cruelty in 
the sunlight of publicity. Proceedings before the grand jury are 
neither simple nor public, and for that reason it may be said to be 
useless in ordinary cases, and oppressive in extraordinary ones.” 





There has been much newspaper comment of late upon the 
condition of the State Prison at Trenton. The attacks made upon 
the conduct of that institution are much less impressive than the 
statement by the headkeeper, in his annual report, of the reforms 
needed that can only be brought about by the action of the Legisla- 
ture. That the prison is most insanitary, that the whole structure 
is too cramped for the proper accommodation of the inmates, that 
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the hospital facilities are too limited, that the neglect of tubercular 
inmates, because of cramped conditions and want of outdoor exercise 
and fresh air, is shameful, and that many insane are there who ought 
to be removed, are facts well made out in this report. It is to be 
hoped that the Legislature, following the recommendation of the 
Governor as well as of the headkeeper, will take hold of the subject 
with something like intelligence and with promptness, and do some- 
thing substantial to place the State Prison, buildings and manage- 
ment, upon an up-to-date basis. 





The case of Foley v. Home Rubber Co., reported in 39 N. J. L. J. 
115, was a case in which the Judge of the Common Pleas, in proceed- 
ings under the Workmen’s Compensation Act, decided that a pas- 
senger on the “Lusitania,” who left New York under engagement 
as a salesman and manager of the European trade for the Home 
Rubber Company, and who met his death in the tragical sinking of 
that vessel, was not to be considered as having met his death by an 
accident arising “out of” his employment in the sense contemplated 
by the statute. The Judge held that it was not “a risk reasonably 
incident to the employment of the deceased, or one which might have 
been contemplated by a reasonable person when entering the employ- 
ment as incidental to it.” The Supreme Court, in an opinion written 
by Mr. Justice Kalisch, takes the contrary view, holding that the risk 
of a passenger sailing on a belligerent ship carrying contraband of 
war and destined to pass through a war zone as decreed by one of the 
belligerent governments, was a hazard in which Mr. Foley’s employ- 
ers, in common with others, were presumed to have knowledge. Pre- 
sumably the matter will be taken to the Errors and Appeals, as the 
question is one of great importance. 





The appointment by the Governor of a Prosecutor for Essex 
County has brought forward anew, for discussion in the press of the 
State, the subject of how far the Governor is to follow the recom- 
mendation of a State Senator in making an important appointment. 
The Senator from Essex county, of the same political faith as the 
Governor, recommended one lawyer for appointment, but the Gover- 
nor, in considering the whole matter, and, evidently, consulting with 
various members of the Bar in Essex, concluded it the part of wisdom 
to make another lawyer the nominee. In commenting upon his act 
the Governor said: “You know, after all is said and done, the Gover- 
nor ts alone responsible for all his appointments, not the members ot 
the Legislature. Personally I always want the help and sugges- 
tions of the latter, but I must then reserve to myself the right to 
make the best possible selection, as I view it.” This has the true ring 
about it. Regardless of the particular appointment referred to, we 
like to see a Governor start out with a true idea of his responsibility 
in the matter of appointments. In past years there have been so 
many appointments in this State made solely upon the recommenda- 
tion of a Senator, or an Assemblyman, or of a political committee or 
its chairman, when the fact was patent to the people of the county 
wherein the officeholder was to act that the appointment was a bad 
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one, that it would seem as if the results would, of themselves, have 
corrected the evil. The Constitution of our State makes the Gover- 
nor the sole Judge of the fitness of his appointees up to the time of 
their appointment. Then it holds the Senators responsible for ap- 
proving or rejecting the appointment upon the ground of merit. 
Mere political grounds are not meritorious grounds, and yet they 
are often the basis for a rejection. What is even worse, it seems 
to us, is a rejection on the ground of senatorial courtesy. Senatorial 
courtesy may be charming if restricted alone to manners, but is baleful 
when it controvenes the first principles of justice in rejecting fit 
appointments. It is high time it is abolished. 





There are several opinions in this issue of the Journal raising 
questions about which different views have been entertained by 
members of the Bar. In the case entitled In re Estate of Milligan, 
in the Essex Orphans’ Court, decided in May last but not published 
until now, Judge Osborne holds that sections 168 and 169 of the 
Orphans’ Court Act, wherein there are provisions inconsistent with 
each other as to how distribution of an estate is to be made, where 
an intestate leaves neither children, descendants of children or par- 
ents surviving must be construed together; an opinion which coincides 
with one recently given by Vice-Ordinary Lewis in the case In re 
Estate of White. At least one of the county Judges, and perhaps 
more, are said to have decided the matter in a different manner. 
Then the two opinions by the surrogate of Essex county, Mr. Fred G. 
Stickel, Jr. (himself a lawyer, as so few surrogates are), must furnish 
interesting reading on the two questions, first, of what should be 
the power of a Surrogate’s Court to revoke letters of administration 
which have been granted by the Surrogate through misapprehension 
or mistake, and, second, as to whether the filing of a caveat by a party 
not “in interest” makes it less a caveat, so that the surrogate may 
undertake to decide that it is not an actual caveat and then go on and 
probate a will. These two opinions of the surrogate fully explain 
themselves. Naturally and properly the surrogate holds, in the one 
case, that the decision of the Court of Errors and Appeals rendered 
in November last, in Kaighn v. Mellor, is decisive on the point that 
the surrogate holds an inferior court of special jurisdiction and not 
a court of general jurisdiction, and may not open, modify or vacate 
a first determination respecting the issuing of probate or adminis- 
trative letters. The decision in Kaighn v. Mellor was certainly con- 
trary to views previously accepted in this State, but concludes the 
question, and, as surrogate Stick@l well says, the only recourse, if the 
Surrogate’s Court is to be given wider powers, is legislative action. 
We really fail to see why a surrogate should not have the power to 
correct mistakes and prevent frauds or deceptions practiced in con- 
nection with determinations made by him. It would save expense 
to litigants and save time also if he could review his own decrees. 
Such action in most cases would be decisive, especially where the 
mistake or fraud is palpable, and there would be few appeals to the 
Orphans’ Court, although, of course, such an appeal would be allowed. 
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AN EARLY TRIAL IN INDIANA. 


Some four years ago the Indianapolis “News” republished from 
a work not known to us in the East (“Early Trials,” by Oliver H. 
Smith), an account of a trial in that State a hundred years ago, when 
everything was primitive, and it can hardly fail now to interest some 
of our readers. The case was said to be that in which General 
Marston Green Clark sat as Judge. 

“The General,” says the account, “was no lawyer, but was about 
six feet in his stockings, very muscular, wore a hunting shirt and 
trousers of deerskin, moccasins and a fox skin cap with a long queue 
down his back. The jail was full of horse thieves. The penalty for 
horse stealing was not less than thirty-nine lashes on the bare back.” 
Here is how the proceedings ran: 

“Judge Clark—We will try John Long first, as he seems to be a 
leader in this business. Bring him into Court. Sheriff—There he 
sits, I brung him with me. Judge—John Long, stand up. You are 
indicted for stealing an Indian pony; guilty or not guilty? Counsel 
—May it please the Court; we plead in abatement that his name is 
John H Long. Judge—That makes no difference; I know the man 
and that is sufficient. Counsel—We then move to quash the indict- 
ment before he pleads in chief. Judge—State your objections. 

“Counsel—First, there is no value of the horse laid. Second, he 
is charged in the indictment to be a horse, when he is a gelding. 
Judge—I know an Indian pony is worth $10, and I shall consider that 
a gelding is a horse; motion overruled. Plea of not guilty; jury im- 
paneled; evidence heard; proof positive; verdict, guilty, thirty-nine 
lashes on his bare back. Counsel—We move in arrest of judgment, 
on the ground that it is not charged in the indictment that the horse 
was stolen in the territory of Indiana. Judge—That I consider a 
more serious objection than any you have made yet. I will consider 
on it till morning. Sheriff, adjourn the Court and keep the prisoner 
safe until Court meets. 

“The Judge kept his seat till the sheriff had returned from the 
jail and then said: ‘Sheriff, at 12 o’clock tonight you and your deputy 
take Long into the woods, clear out of hearing, and give him thirty- 
nine lashes on his bare back, well laid on; put him in jail again; say 
nothing, but bring him into Court in the morning.’ 

“The order was obeyed to the letter, and when Court opened next 
morning Judge Clark remarked calmly: ‘I have been thinking of the 
motion in arrest in the case of Long; I have some doubts that the 
evidence proved that he did steal the horse in this territory, and I 
think I ought not to sustain a motion that, I understand, will discharge 
the prisoner after he has been found guilty by the jury, but I fee? 
bound to grant a new trial.’ 

“Long, springing to his feet, cried out: ‘Oh, no, for heaven’s sake! 
I am whipped almost to death already. I discharge my attorneys and 
withdraw their motion!’ 

_. ““Clerk, enter the judgment on the verdict, and mark it “sat- 
isfied,” ’ said Judge Clark. 

_ “The other Prisoners were brought up in succession and con- 
victed. No motion to quash or in arrest was afterward made. The 
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prisoners were whipped and discharged, carrying with them the news 
to all their companies. Not a horse was stolen in the territory for 


years afterward.” 





CONCERNING PROFESSIONAL CONDUCT. 


[Note.—Many of our readers, no doubt, are interested in the questions upon professional conduct which 
are submitted from time to time to the Committee of the New York Coun ap Association, and which, 
with answers, are published on separate slips and mailed to the law periodicals of the country. As a rule our 
space will not permit of the publication of these questions, with the Committee’s answers, but we have 
for publication below some of the more important ones as published by the Committee between May, 1915, 


and August, 1916.—Editor.] 
(Concluded from January number). 


97. Question: In the opinion of the Committee, is it proper pro- 
fessional conduct for a lawyer, who is the attorney for a Board of 
County Commissioners, to advise it in answer to its inquiry whether 
in his opinion it has legal power to grant an application for the reduc- 
tion of an assessment on the personal property of a class of institu- 
tions, where the lawyer is not only the attorney for the Board, but 
also a large property holder and taxpayer, and a director and stock- 
holder in one of the institutions of the class concerned? In the opinion 
of the Committee, is it sufficient that in advising the Board he should 
disclose the fact of his interest, or should he decline to advise on ac- 
count of such conflicting interests? 

Answer: In the opinion of the Committee, the attorney should 
decline to advise on account of his conflicting personal interest in the 
matter involved. His personal interest, and the quasi-judicial char- 
acter of the municipal body, differentiate this case from those where 
upon full disclosure of his professional relation to both parties to a 
controversy, a lawyer may advise either party as to the law applicable 
thereto. 

98. Question: A. B., an attorney, is in partnership with C. D., a 
layman, in the collection business, and, under the partnership agree- 
ment, divides the earnings of that business with C. D. He does not 
divide with C. D. the fees which he may receive upon any act or serv- 
ice performed under his name and by virtue of his office as an attor- 
ney. A part of the partnership earnings, however, is derived from 
commissions charged upon collections made by attorneys to whom 
claims are sent by the partnership. Is there any impropriety in the 
above practice? 

Answer: In the opinion of the Committee, it is improper for a 
lawyer to engage in partnership with a layman and divide fees. (See 
Q. & A. 47, Ia., Ib, IIa.) 

A fee charged for professional services is none the less a reward 
for professional services because\t is called “a commission.” Lawyers 
in other States, who are dividing with a collection agency here the 
compensation they receive for professional services, are themselves, in 
the opinion of the Committee, guilty of unprofessional conduct. That 
the service excludes the bringing of suit or appearance in court does 
not change the inherent character of the situation. In performing the 
service the lawyer’s professional skill and responsibility are engaged. 
There is no objection to a lawyer engaging in the collection of an 
account, but when he does so, he does so as a lawyer and is subject to 
the ethics of his profession. 












CONCERNING PROFESSIONAL CONDUCT. 39 






99. Question: X., a woman, marries A. She then marries B., who 
is ignorant of her previous marriage to A. She then secures a decree 
p of divorce from A. and marries C. B. desires annulment because of 
4 X.’s incompetency to contract the marriage with him. C., in order to 
¥ remove the marriage to B., as an apparent obstacle to the legality of 
; his own marriage relation, is willing to contribute to the expenses and 
counsel fees of B., in procuring an annulment decree. 

ibe In the opinion of the Committee, would there be impropriety in a 
lawyer accepting a retainer from B. to procure an annulment decree, 
with the knowledge that C. is contributing to his compensation or a 
~_ joint retainer from B. and C. to procure such decree for B.? 

ey Answer: In the opinion of the Committee, the lawyer in question 
might with entire propriety advise both B. and C. as to the legality of 
-)  B.’s marriage with X. and might with propriety accept a fee from each 
' for such advice. There seems, therefore, to be no reason why, if he is 
retained by B. to have that marriage annulled, he could not accept a 
retainer to which C. contributes. It is to the interest of C., to whom 
X. is now married, to have her prior marriage to B. annulled; and on 
the facts stated a clear case for such annulment in favor of B. seems to 
"* be made out—it being assumed that the marriage of X. to A. was valid 
and was in full force at the date of her marriage ceremony with B. 
~The doubt in the mind of the inquirer arises, we assume, from an ap- 
- prehension that some suspicion of collusion might attach to the suit, 
as C. would be supposed to be acting in the interest of his wife, the 
- defendant in the action. But such apprehension, we think, is ground- 
py less. X. could, we think, maintain the action of annulment as well as 
B., and we do not see why the husband of X. might not with pro- 
_ priety bear a part or even the whole of the expense of a suit, no matter 
by whom instituted, which will serve to remove an apparent impedi- 

» ment to his own marriage. 

: 101. Question: A and B, lawyers, were engaged in individual 
practice. A drew up a will for a client of his. B was asked to be- 
come an attesting witness. The will was duly executed, and A and B 
duly witnessed the same. The testator died seven years afterward. 
Probate of the will was opposed on the ground of fraud, incapacity and 
undue influence. There was a trial in the Surrogate’s Court and then 
- again, several years afterward, a protracted trial in the Supreme 
af Court, at both of which the probate was allowed and sustained. At 

each of these B was put to inconvenience and loss of time as a wit- 
ness or for holding himself in readiness as such. No subpoena was 
issued, B having voluntarily offered to be on hand on every occasion. 
At the close of the litigation, the attorney for the executor and pro- 
ponent voluntarily forwarded a check to B for $50.00. 
_ Is it the opinion of your Committee that it would be unprofes- 
sional for B to accept the same? 
Answer: In the opinion of the Committee, it would not be im- 
proper for B to accept the check voluntarily proffered by A. B, though 
a lawyer, was merely a subscribing witness to the will, and testified 
as such. The check was not given under any agreement antecedently 
made or exacted, nor conditioned in any way upon the giving of par- 
ticular testimony, nor upon the success of the litigation, nor made 
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to depend upon the amount involved in the probate proceedings; but 
was a gratuity in partial compensation for B’s loss of time while at- 
tending Court. 

103. Question: (a) In the opinion of your Committee, does 
Canon 20 of the American Bar Association’s Code of Ethics apply to 
publications by a public prosecuting attorney as to pending or antici- 
pated litigations whereof he has charge by virtue of his office? 

(b) Is it proper professional conduct for a public prosecuting at- 
torney to inform the newspapers that the government has evidence 
tending to convict designated individuals of designated crimes, and 
that the evidence is laid before the Grand Jury? 

Answer: (a) The rule expressed in the Canon is a salutary one; 
but as applied to public prosecuting attorneys it may be subject to 
exceptions in the public interest. In the absence of a specific state- 
ment of facts, the Committee is unprepared to answer this branch of 
the inquiry more definitely. 

(b) A prosecuting attorney is not merely a lawyer; he is also a 
public officer. His duties are intimately connected with the detection 
of crime and the securing of evidence for convictions and the preserva- 
tion of public order. We cannot say that in the discharge of his duties 
there are no instances in which it would be proper for him to make 
use of newspaper publicity as stated in the question; but in the opinion 
of the Committee, under circumstances which would justify such ac- 
tion, his course should be dictated solely by the public interest, and 
should be taken with due regard to law. 

104. Question: The attention of the Committee has been directed 
by an inquirer to a case in which the occupant of judicial position, on 
the official letter-head of his court, on which he is designated as a 
Judge thereof, has addressed a circular letter to members of the Bar 
commending to their favorable attention a very worthy charity, of 
which the Judge is president, and enclosing to the member of the 
Bar a number of tickets for an entertainment of such charity. The 
charity is in every way commendable. The ticket refers to the Judge 
by his official title as president. The communication sent by him 
requests the member of the Bar to contribute to the charity in one of 
several ways, one of which is by accepting the enclosed tickets and 
making checks payable to the charitable institution. The letter is one 
which might properly be sent as a letter of solicitation to any mem- 
ber of the Bar by the president of any charitable institution. The 
inquirer asks whether, in the opinion of the Committee, it is improper 
for the president of the institution, while occupying judicial position, 
to address circular letters to members of the Bar upon the letter-head 
of his court, and enclosing tickets urging assistance to the charity. 

Answer: In the opinion of the Committee, solicitation of sub- 
scriptions to a charity from members of the Bar by a Judge, in the 
manner indicated in the question, should be disapproved as of ques- 
tionable propriety. 

107. Question: Is a lawyer justified in sending a letter to a debtor 
owing a debt secured by mortgage, that unless the claim is paid 
within a time fixed, an action will be brought for the foreclosure of 
the mortgage? 
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Answer: In the opinion of the Committee, there is no objection to 
the course suggested in the question. 

109. Question: Canon 27 of the American Bar Association states 
that the solicitation of business by personal communications or in- 
terviews, not warranted by personal relations, is unprofessional. In 
the opinion of the Committee is there essential impropriety in any of 
the following methods of solicitation of professional employment by 
an attorney, formerly employed by a firm of lawyers still continuing 
to practice, who has now established his own firm; such solicitation 
being directed to those clients of his former employers with whom 
he came into direct and close personal professional relations, while 
in the former employment and by reason thereof ; 

(a) By a simple card or letter of announcement of the formation 
of his new firm; 

(b) By a direct notification of the formation of his new firm 
and a request for professional employment from such clients; 

(c) By such last-mentioned notification and request, including a 
specific request to such clients, without the knowledge or consent of 
his former employers, that his new firm or he be substituted for his 
former employers in the continued charge of professional matters 
which, during his former employment, were then in his especial per- 
sonal charge by direction or permission of his former employers and 
as their employee; 

(d) By adding to the solicitation indicated in (c) an explanation 
of the reasons why he conceives himself better equipped to render 
efficient service than his former employers because of his greater per- 
sonal familiarity with the matters gained while in such former em- 
ployment: 

(e) Provided (first) such respective acts of notification and solici- 
tation be after the termination of his former employment, 

Or (second) 

(f) While still in the employ of the firm, whose clients he thus 
solicits. 

Answer: In the opinion of the Committee, the solicitation by an 
attorney of professional employment from the clients of the firm by 
which he was formerly employed, in any of the methods mentioned 
in the question, except the method mentioned in subdivision (a), is 
unprofessional, and disloyal to his former employers. The lawyer 
owes it to his employers as counsel owes it to his attorney of record, 
not purposely to induce, through the opportunity afforded him by 
the confidential relation in which he is placed, the transfer of pro- 
fessional employment from his employers to himself. (See Canon 27, 
American Bar Association, 1st half.) The circulation of a professional 
card is not condemned by the Canon. 


110. Question: A lawyer has a contingent arrangement for the 
prosecution of an action, in which there is but one witness with 
knowledge of the substantial facts; this witness declines to testify 
unless compensated for his time and attendance at a rate in excess of 
= legal fees. The client refuses to accede to the demand of the 
witness. 
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(a) Can the attorney properly advise his client to pay the wit- 
ness the amount of his demand? 

(b) Believing that it will be fruitless to rely upon eliciting the 
truth from the witness unless his demand is granted, can the lawyer 
properly refuse to proceed with the trial upon the client’s refusal to 
accede? 

Answer: In the opinion of the Committee,— 

The first question (a) should be answered in the negative. 
A lawyer should not advise his client to pay money to unseal the lips 
of a witness. 

The Committee deems it desirable to call attention in this con- 
nection to the following judicial decisions: “The payment of a sum 
of money to a witness ‘to tell the truth’ is as clearly subversive of 
the proper administration of justice as to pay him to testify to what 
is not true.” (Matter of Robinson, 151 A. D. 589). It has been held 
that a contract to pay a witness who resides within the State, and 
is amenable to process therein, an amount in excess of the legal fees 
for attending as a witness and testifying only as to the facts within 
his knowledge, is contrary to public policy and void. (Clifford vs. 
Hughes, 124 N. Y. Supp. 478; see also Cowles vs. Rochester Folding 
Box Co., 81 A. D. 414; Neece vs. Joseph, 30 L. R. A. N. S. 278.) 
But it seems that the payment of the actual expenses and a reasonable 
compensation for time lost to persons in impoverished circumstances 
(Matter of Schapiro, 144 A. D., 1, 9), and perhaps to others (Matter 
of Robinson, 151 A. D., 589, 600), is not necessarily improper when 
there is no attempt to influence the testimony of the witness. Such 
payment should be disclosed to the jury as bearing on the credibility 
of the witness. (Green vs. Metropolitan Street Ry. Co., 60 A. D. 317.) 

(The payment of expert witnesses, being permitted by law, is 
not considered by the Committee as involved in the question.) 

The second question (b) should also be answered in the negative. 
An attorney may not withdraw from a litigation without just cause. 
The service which he undertakes to render is entire. He should advise 
his client fully respecting the situation, and, if his client insists, should 
subpoena the witness and proceed to trial. He need not assume that 
the witness will not tell the truth. 

111. Question: A, an attorney, represents an estate, a portion of 
which is real estate. In partition proceedings an order of sale is 
made, and A, representing substantially all parties and particularly 
the plaintiff in the partition proceedings, puts the matter into the 
hands of an auctioneer. The pxoperty is sold at a satisfactory price, 
and the auctioneer makes the usual charge. After the transaction is 
completed, the auctioneer, who has previously said nothing about the 
matter, asks A to accept a check for one-half of his commission, stat- 
ing that he does so in appreciation of A’s bringing the business to him. 

(a) Does A’s duty to his clients prevent him from accepting the 
check? 

(b) If so, would the objection be removed if A inquired of his 
clients whether they had any objection, and they answered that they 
had not? 
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(c) If he has no duty to his clients, is there any other considera- 
be tion which should prevent him from accepting? 
Answer: In the opinion of the Committee, the lawyer’s duty pre- 
. vents him from accepting the check without the knowledge and con- 
sent of his clients ; but irrespective of his duty to his clients, the shar- 
ing of the auctioneer’s fees is beneath the proper professional dignity. 
112. Question: (a) An attorney represents an estate which is the 
mortgagee; the mortgage expires; there is no question raised as to 
"the sufficiency of the real estate security, but the attorney for the 
estate insists on a fee of $200 for his services as a condition for the 
securing of an extension of the mortgage. Is there anything improper 
-* or unethical under such circumstances in the charge of the attorney? 
4 (b) The attorney insists that the insurance policies be taken out 
>) by him on behalf of the mortgagee and rejects policies taken out by 
a the mortgagor. The attorney seeks to secure the brokerage on the 
-* insurance policies or a portion thereof. Is the attorney justified in 
a this practice if there is no provision in the mortgage giving the mort- 
gagee the right to take out the insurance? If there is such a pro- 
vision is it ethical for the attorney to participate or share in the 
+ commission or brokerage secured through the issuance of such insur- 
ance policies? Would it vary the situation if the attorney had an 
~* insurance brokerage business connected with his office and conducted 
- +under a different name? Under any circumstances would the attorney 
"> be justified in offering to permit the mortgagor to take out the insur- 
> ance if the attorney received a part of the brokerage or commission 
— and would not such practice be unethical? 
i Answer: In the opinion of the Committee: 
a (a) It is not proper for the attorney to demand or receive any 
~» compensation for inducing his client to grant an extension, nor as a 
_ condition of securing an extension. But there is no impropriety in 
_ the attorney demanding and receiving as compensation for his services 
actually rendered in the transaction a reasonable amount to be paid 
by the mortgagor, commensurate with the service and depending upon 
the circumstances of the particular case. 
__ (b) Questions of statute law which may be involved, are not con- 
sidered by the Committee. Assuming that the course suggested in- 
B _ volves no violation of statute, the Committee is of the opinion that 
the attorney should not use his position arbitrarily or to oppress the 
mortgagor. The attorney’s conduct should be dictated by his client’s 
interests and not by selfish motives. The attorney is not justified in 
rejecting a policy so that he may secure the brokerage or a part of it, 
nor is he justified in demanding a portion of the brokerage as a con- 
dition of allowing the mortgagor to place the insurance. 

_ 118. Question: Some years ago I obtained a judgment for a 
client, but was never able to collect it, and thereafter lost track of the 
judgment debtor. 

Recently a firm of laymen gave to my client information as to 
the present location of the judgment debtor and as to property out 
of which the judgment could be made good. 

I, thereupon, acting under this information, issued an execution 
to the sheriff and collected the money. 
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The informants now claim that they are entitled to be paid for 
the work performed by them, and for the information given which 
resulted in the collection of the judgment; and I am of the opinion 
that they are entitled to a fair compensation. 

Would it be proper for me to pay these people a fair compensation 
for their services, or would this be considered splitting a fee with a 
layman? I might add that my client signed an agreement authorizing 
these laymen to bring an action to collect the judgment for a con- 
tingent fee of 50%, but this was before I was instructed to proceed. 

Answer: The Committee, of course, does not approve of any 
subterfuge to deprive the informant of just compensation, but in its 
opinion the division of the attorney’s fee with the informant is im- 
proper. Any compensation to the informant should be paid by the 
client. The Committee sees no objection to an equitable adjustment 
of the attorney’s fee to enable his client to compensate the informant. 





IN RE ESTATE OF MILLIGAN. 


(Essex Orphans’ Court, May 10, 1916). 
Order of Distribution—Conflict of Sections of Orphans’ Court Act— Constructions 


In the matter of the estate of Fannie Milligan, deceased. On 
petition for order of distribution. 

OSBORNE, J.: The petition in this matter was filed by Ralph 
T. Crane as administrator of the estate of Fannie Milligan, deceased, 
and prays for an order of distribution. 

The petition recites that Fannie Milligan died a resident of the 
county of Essex on the 26th day of April, 1915. She was a widow 
leaving neither children, descendants of children or parents surviving 
her. She was survived by a sister, Mrs. Elizabeth T. Crane, of Mont- 
clair, New Jersey; by William Stevens and Elizabeth Stevens, 
Toronto, Canada, children of Mary Ann Stevens, a deceased sister; 
by Mrs. Clara Franklin, of Toronto, Canada, and Frank T. Thompson, 
(known as Turner), of Buffalo, New York, the daughter and grand- 
son respectively of William Thompson, a deceased brother; and 
by Robert Cassidy, Ellen Cassidy and Mrs. Eliza Sautter, all ot 
Buffalo, New York, children of Hannah Cassidy, a deceased half- 
sister, and by no other nephews, nieces, grandchildren or other 
descendants. 

The question arises whether the children of deceased brothers 
and sisters take under the statute as it existed at the time of her 
death. In 1914 section 168 of “An Act respecting the Orphans’ 
Court, and relating to the powers and duties of the Ordinary, and the 
Orphans’ Court and Surrogate Ther. of 1898),” 3 Comp. Stats, p. 3874, 
was amended as follows: 

“168. After executors or administrators shall have legally ac- 
counted for the goods and chattels and credits of the deceased, the 
Orphans’ Court of the proper county shall, by a decree of distribution, 
order a just and equal distribution of the personal estate whereof any 
deceased shall die intestate, which may remain after the payment ot 
debts, funeral charges and just expenses, among the husband or 
widow as the case may be, and children or deceased children’s children, 
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if any such there be, or otherwise to the next of kindred to the intes- 
tate, in equal degrees, or legally representing their stocks, each accora- 
ing to his or her respective right, pursuant to the laws in such cases, 
and the rules and limitations hereinafter set down and the persons 
entitled to such distribution shall have their remedy at law, in cases 
of nonpayment, for the recovery of the same, against the executor 
or executors, administrator or administrators, so accounting, saving 
to everyone supposing himself, herself, or themselves aggrieved, his, 
her and their right of appeal.” 

And Section 169 was amended to provide: 


“TV. If there be no husband or widow, child or any legal rep- 


) resentative of any child, nor a parent, brother or sister, then all of 
- the estate to be distributed equally to the next of kindred in equal 


uae said.” 


| degree, of or unto the intestate and their legal representatives as afore- 


It will be observed that paragraph 4 of section 169 omits to pro- 


vide that the share of a deceased brother or sister shall go to the legal 


representative of such brother and sister, as was the case in the 


/) statute amended. This omission is inconsistent with the provisions 
- of section 168 above referred to, as well as the similar provisions in 
f 


| paragraphs 1, 2 and 3 of the same Act, and is so manifestly due to 


") an inadvertance on the part of the draftsman of the Act as to make 
"> it apparent that it was unintended. 





I therefore find that the legal representatives of the deceased’s 


| brothers and sisters are entitled to take under the statute of 1914, and 
a decree will be entered accordingly. 








IN RE ESTATE OF WHITE. 


(N. J. Prerogative Court, January, 1917). 
Order of Distribution—Conflict of Sections of Orphans’ Court Aot—Construction. 
In the matter of the estate of Henry R. White, deceased. On 


n } _ application for an order of distribution. Appeal from a decree of the 








Passaic County Orphans’ Court. 


Mr. Clifford L. Newman for Appellants. 
Mr. Arthur B. Seymour for Respondents. 


LEWIS, Vice-Ordinary: Henry R. White died __ intestate, 
December 29, 1914, leaving him surviving two brothers, Hallett B. 
White and George R. White; also children of a deceased sister, Mar- 
garet Radcliffe, (five of whom are the appellants) ; also children of 
a deceased brother, William White; also a grandchild of a deceased 
brother. The Orphans’ Court decreed a distribution of the whole 
estate to the two living brothers. The contention of the appellants 
Is that the estate should have been divided into five shares, represent- 
ing the two living brothers, the two deceased brothrs, and the deceased 
sister. 

The appeal involves a construction of Sections 168 and 169 of 
the Orphans’ Court Act as amended (P. L. 1914, p. 70 and 71), which 
Act was in effect at the time of his death. 
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It was held by the Orphans’ Court that the amendment elimi- 
nated children of a deceased brother or sister where there were 
brothers or sisters living, and this is the question for determination. 

My view is, that paragraph 4 of Section 169 does not apply in 
a case where there is a brother and sister living as well as children 
of a deceased brother and sister. Paragraph 4, in my judgment, 
becomes applicable only where there is no brother or sister living 
as well as no husband or widow, child or representative of a child or 
parent. To make this paragraph applicable all the relations men- 
tioned must be non-existent. 

The third paragraph, however, would cover the case where a 
brother or sister is living, and also the children of a deceased brother 
or sister, for it provides that there being no husband or widow 
and no child, nor any legal representative of a child, then it shall be 
equally distributed among the parents and brothers and sisters. 
Obviously if there were no parents the distribution would be among 
the brothers and sisters. This section is silent, however, as to 
whether children of a deceased brother or sister would take by repre- 
sentation, 

Now, here is an apparent casus omissus. Section 168, however, 
of this same Act, must be taken in connection with this paragraph of 
Section 169. 

We find in Section 168 a direction to the Orphans’ Court that 
the Orphans’ Court shall order a just and equal distribution among 
the husband or widow, children, or deceased children’s children, if 
any such there be; or otherwise to the next of kindred to the intes- 
tate, or legally representing their stocks, “pursuant to the laws in 
such cases, and the rules and limitations hereinafter set down.” 

The general provision of this section shows beyond question that 
it was in contemplation of the draftsman of this Act that children of 
deceased persons who would otherwise, under the rule of distribution, 
take, if living, should take the parent’s share by representation. It 
would, therefore, be impossible to give effect to the evident intention 
of Section 168, without reading into paragraph 3 of Section 169, in 
substance, a provision that the children of a deceased brother or 
sister would take by representation the parent’s share. In no other 
way could there be a just and equal distribution as is directed, since 
the statute undoubtedly provides for the right of representation when 
the estate is being distributed among kindred more remote than 
nieces or nephews. It would be doing violence to our language to 
consider it a just and equal distribution as provided for by a statute 
that would cut off nieces and nephews from the right of representa- 
tion, when their parents, if living, would come under the order for 
distribution, but would give the children of cousins to the remotest 
degree that right when their parents would, through the absence 
of brothers and sisters or nearer relatives, have come in under the 
rule of distribution provided by the statute if living. 





That an attorney may be disbarred for misconduct in his capacity 
of probate judge with respect to the settlement of the estate of a de- 
ceased person in the court over which he presides, is held in the Con- 
necticut case of State v. Peck, L. R. A. 1915A, 663. 
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IN RE ESTATE OF LANDRIGAN. 


(Essex Surrogate’s Court, Jan. 5, 1917). 


Administration on Estate—Power of Surrogate’s Cowrt to Revoke Lettere—Errors and 
Appeals’ Determinative Position—Need for Legislation. 


In the matter of the estate of James Landrigan, deceased. 


Mr. John A. Matthews, Proctor for Administratrix. 
Mr. John V. Laddey, Proctor for Petitioner. 


STICKEL, Jr., Surrogate: On the 5th day of September, 1916, 
Clara Landrigan applied for letters of administration on the estate 
of James Landrigan, who died a resident of Essex county on July 
29th, 1916, intestate. The petitioner alleged that she was the widow 
of the deceased and that Helen Landrigan, aged twelve, Edna 
Landrigan, aged eight, and Alice Landrigan, aged ten months, were 
the children and heirs at law of the deceased. (See Petition for 
Administration). The petitioner further alleged that the value of 
the personal estate was $100, and the petition was duly verified accord- 
ing to the practice in these matters. Thereupon letters of adminis- 
tration were issued by the surrogate to the said Clara Landrigan, 
upon her giving a bond in the amount of $200. 


On the 19th day of September, 1916, Mary F. Landrigan presented 
a petition to this Court alleging that Clara Landrigan, the administra- 
trix of the estate of James Landrigan, deceased, was not the widow of 
said James Landrigan, for the reason that the said Clara Landrigan 
had been married to another man prior to the time of the performance 
of a marriage ceremony with James Landrigan, and that the lawful 
husband of the said Clara Landrigan had not died, nor were they 
divorced from each other. The petition further recited that the peti- 
tioner was the mother of the said James Landrigan and that the next 
of kin and heirs-at-law of said deceased were the petitioner and a 
father, a brother and a sister of the said James Landrigan, all of 
whom had renounced their right to administer the estate of James 
Landrigan in favor of the petitioner. The petition prayed that in 
so far as the grant of administration was obtained through false 
and fraudulent representations made to this Court by the said Clara 
Landrigan, to the effect that she was the lawful widow of the said 
James Landrigan, and through the concealment by her of the fact 
that the said James Landrigan had a father, a mother, a brother and 
a sister surviving him, that the grant of administration be opened, 
set aside and for nothing holden, and that an order to show cause why 
the said letters of administration should not be revoked, and said 
grant vacated, be issued. This petition was duly verified, and upon its 
filing an order to show cause was issued as prayed for, which order to 
show cause was returnable on the third day of October, 1916. 


This latter application proceeded on the theory that the Surro- 
gate held a Court of general jurisdiction, and that all Courts of gen- 
eral jurisdiction, unless limited by statute, possessed the inherent 
power to open, modify, vacate and control their own decrees, where 
they had been secured from such Courts by fraud, mistake or inad- 
vertence, such power arising in such Courts as a measure of protec- 
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tion against fraud and mistake; and this application followed the pro- 
cedure laid down in the case of In re Seid, reported in the December, 
1915, N. J. Law Journal. 

In the case of Steele v. Queen, 67 N. J. Law 99, the Supreme 
Court, speaking through Justice Fort, held that the Surrogate in 
making a grant of administration performed a judicial act and held 
a Court, and compelled the Surrogate of Hunterdon county to certify 
that he was Judge of the Surrogate’s Court and Clerk thereof, in 
connection with the exemplification of records in his office; and in 
Crawford v. Lees, 93 Atl. Rep. 201, the Court of Chancery, speaking 
through Vice-Chancellor Leaming, and following this decision, de- 
clared that not only did the Surrogate hold Court and perform judi- 
cial acts in granting letters of administration and admitting wills to 
probate, etc., but that he held a Court of general jurisdiction, which 
Court was on the same plane within the powers entrusted to it as 
the Orphans’ Court. It had already been determined, in Vincent v. 
Vincent, 70 N. J. Eq. 274, that the Orphans’ Court had the same 
power as all courts of general jurisdiction to open, modify, vacate 
and control its decrees; and indeed the principle that Courts of gen- 
eral jurisdiction had such power and have such power is definitely 
settled. 

These decisions being decisions of superior Courts, this Court 
was, of course, bound by their adjudications, and, carrying out their 
decisions to a logical conclusion, or what seemed a logical conclusion, 
assumed jurisdiction and issued the order to show cause, following 
the precedent set in the Essex County Surrogate’s Court in the 
case of In re Seid supra. 

This matter was adjourned from time to time until October 17th, 
1916, at which time testimony was taken and the matter adjourned, 
and further testimony was taken on November 16th, 1916, when an 
adjournment was had to November 24th, 1916. The testimony, 
although not closed, in that the attorney for the administratrix 
claimed to have further testimony on the question of the first alleged 
marriage of the administratrix, established that the administratrix 
was married on February 4th, 1908, to Robert Nixon, Jr., and that 
such marriage had never been dissolved, nor was the said Robert 
Nixon, Jr., dead. The said Robert Nixon, Jr., attended before this 
Court and testified to his marriage with the administratrix and that 
such marriage had never been dissolved. A certified copy of the 
marriage record was introduced in evidence, as was a certified copy of 
the alleged marriage with James Landrigan on April 7th, 1910, as well 
as a certified copy of the alleged marriage by the said administratrix 
with one Paul C. Overbaugh on, August 12th, 1905, which marriage, 
although denied by the administratrix, was further evidenced by the 
testimony of one of the attesting witnesses, one Charles Dengler. 
The attorney for the administratrix stated to this Court that they 
would produce the said Overbaugh and other witnesses to establish 
that the Overbaugh marriage never occurred. Assuming the 
relevancy of this testimony and that testimony could be introduced 
to contradict the record of the marriage and the testimony of the 
attesting witness, its only effect would seem to be to make valid the 
marriage with the said Robert Nixon, Jr. 
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The administratrix testified, on an examination by her counsel, 
that she has three children, only one of whom was born the issue of 
the alleged marriage with Landrigan. That child, the administratrix 
testified, would be a year old on the 10th day of November. The 
testimony which the attorney for the administratrix stated that 
he would produce was actually not produced, because before the 
hearings were resumed the Court of Errors and Appeals, in the case 
of Mellor v. Kaighn, 99 Atl. Rep., 207, held that the Surrogate of a 
county in probating a will acts judicially and holds a Court, but that 
this Court is not one of general jurisdiction, but an inferior tribunal 
of special jurisdiction, the power of which is exhausted as soon as 
it has made its grant of probate, and that thereafter its jurisdiction 
over the subject matter is at an end, and it cannot open or vacate 
its decrees for any cause; the effect of which decision was to deprive 
this Court of all control over the matters in issue in this case. 


This Court thereupon notified the attorney for the administratrix 
and of the petitioner that it felt bound by the decision of the Court 
of Errors and Appeals, although the matter passed upon in that 
opinion referred particularly to the probate of a will and not to a 
grant of administration, and that it would hear no further testimony 
in this matter but would dismiss the order to show cause theretofore 
issued and deny the prayer of ‘the petitioner’s petition, leaving the 
petitioner to such remedy as she might have in the Court of Chancery 
under the decision in Vincent v. Vincent, supra. 

This case illustrates the immediate need of legislation giving to 
the Surrogates’ Courts the power to open, modify, vacate and control 
their decrees. The proceedings before the Surrogate on an applica- 
tion for administration or probate are most important, and yet they 
cannot help but be informally conducted, as the proceedings are gen- 
erally carried on without the aid of counsel by men who are fre- 
quently not lawyers; the proceedings are ex parte, and the benefit 
of a cross-examination is not had and the solemnity of the regular 
courtroom which so impresses witnesses is entirely absent. The 
result is that, even with the greatest of care, mistakes may occur 
and do occur and, having occurred, cannot be corrected by the Sur- 
rogate after Whe time for appeal has elapsed. So also unscrupulous 
persons desiring to obtain control of estates may bring in a petition 
for administration or probate and, alleging the necessary facts to 
give them control, obtain the decree desired. Then, if they can keep 
the knowledge of such grant from those justly entitled to the estate 
for twenty days in case of administration, and three months in case of 
wills, the time for appeal from this Court from such decrees, this 
Court has no power to open the decree, and the only remedy of the 
aggrieved persons is a proceeding in Chancery to set aside the fraudu- 
lent or erroneous decree, if indeed this remedy exists as to which 
the Court of Errors and Appeals declines to commit itself. 

If Courts of general jurisdiction, possessed as they are of the 
benefits of cross-examination, of the aid of counsel and of the solemn- 
ity, dignity and sense of power of a regular courtroom are held to 
have the inherent power to open, modify, vacate and correct their 
decrees in the interest of justice and to protect them against fraud, 
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misrepresentation and mistake, how much more is this power neces- 
sary, from a practical standpoint at least, to a tribunal such as the 
Surrogate’s Court, where none of these protective influences exist in 
a proceeding before such Court? 

The order to show cause will be dismissed and the prayer of 
the petitioner denied. 





IN RE WILL OF ANNILLY. 
(Essex Surrogate’s Court, Jan. 19, 1917). 
Probate of Wili—Caveat— Does Its Filing by a Party not ‘‘in Interest’’ Make it Less a 
Caveat—Surrogate’s Court Powers. 

In the matter of the probate of a paper writing purporting to be 
the last will and testament of Annie Annilly, deceased. 

Mr. Otto G. Horster, Proctor for Caveator. Se 

Mr. Corwin Howell (Pitney, Hardin & Skinner), Proctor for 
Petitioner. 

STICKEL, Jr., Surrogate: On October 10th, 1916, Joseph 
Annilly filed in this Court a paper writing purporting to be a caveat 
against the probate of any alleged will of Annie Annilly, which paper 
writing reads as follows: 

“Essex County Surrogate’s Court. 

“In the matter of the probate of the alleged will of Annie Annilly, 
deceased. Caveat against probate of will. 

“To Fred G. Stickel, Jr., Surrogate of the County of Essex. 

“T, Joseph Annilly, one of the nephews and next of kin of Annie 
Annilly, late of Newark, N. J., who died on the first day of October, 
1916, do hereby caveat and protest against admitting to probate any 
paper purporting to be the last will and testament of the said Annie 
Annilly, until examination and decree thereon by the Orphans’ Court 
of said County of Essex. 

“Dated, Newark, N. J., October 10, 1916. 

“JOSEPH ANNILLY.” 


October 27th, 1916, Scally Caruso presented to this Court a paper 
writing purporting to be the last will and testament of said Annie 
Annilly, deceased, and prayed probate to said document as the last 
will and testament of Annie Annilly, deceased. A petition for the 
probate of this document having been taken, the petitioner was 
advised that under the statute, and the practice of this tribunal in 
pursuance thereof, the presence of the caveat would not permit this 
Court to grant the prayer of the petition. 

The petitioner thereupon offered to prove that the caveator, 
although alleging himself to be a party in interest, was in fact not 
a party in interest but an utter stranger to the estate of said Annie 
Annilly, deceased, and moved that upon notice to the caveator this 
Court take and hear testimony to determine this question of the 
caveator’s interest. 

The question being a novel one in this tribunal, and the peti- 
tioner pressing his motion with vigor and earnestness, the prelimin- 
ary question of jurisdiction was set down for argument and argued 
by the respective proctors and helpful memoranda filed by petitioner’s 
proctor. 
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After careful consideration it seems clear that petitioner’s motion 
must be denied. The problem to be solved is this: Has the Surro- 
gate power to take testimony to determine whether the person filing 
a paper writing, in form and style and entitlement a caveat, is really 
a person in interest entitled to file such a document, or does the filing 
of such a paper automatically suspend the jurisdiction of the Surro- 
gate over the matter in issue? 

The petitioner claims that the Surrogate has the said power 
because a caveat is a warning to its addressee by a party in interest 
not to act except the person giving the warning be notified and 
heard, and that where such a document has been filed against the 
probate of the will of a person and a paper writing purporting to be 
the will of such person is offered for probate, the Surrogate is con- 
fronted with a question which must be decided before he can act 
with reference to the alleged will, namely, Has a caveat in fact been 
filed? 

The situation is said to be analagous to that presented where a 
claimed will is offered which contains interlineations, changes or 
erasures, in which case this tribunal, it has been held, must determine, 
preliminarily to action on the claimed will, whether such interlinea- 
tions, etc., create doubts on the face of the will. Murray v. Lynch, 
64 N. J. Eq. 290-295, affirmed 65 N. J. Eq. 399; Crawford v. Lees, 93 
Atl. Rep. 201. 


The power of the Surrogate, on application for administration 
on the goods of a non-resident, to decide a disputed question of the 
residence of such an intestate is also adverted to. In re Russell’s 
Case, 64 N. J. Eq. 313-318. 

This tribunal is an inferior court of special jurisdiction and its 
powers are purely statutory. Kaighn v. Mellor, 99 Atl. Rep. 207. 


We must look, therefore, to the section of the statute applicable 
to the case in hand. This section is found in 3 Comp. Stat., page 
3816, section 13, and is as follows: 


“The Surrogates of the several counties of this State shall take 
depositions to wills and admit the same to probate, and grant letters 
testamentary thereon ; but in case doubts arise on the face of the will, 
or a Caveat is put in against proving a will, or a dispute arises respect- 
ing the existence of a will, the surrogate shall not act in the premises, 
but shall issue citations to all persons concerned to appear in the 
Orphans’ Court of the same county, which Court shall hear and 
determine the matters in controversy.” (P. L. 1898, p. 718). 

In construing this section, in In Re Fisher’s Will, 49 N. J. Eq. 
517; 24 Atl. Rep. 1019, 1020, Chancellor McGill, as Ordinary, states: 

_ “The design of this statute is too clear to be seriously questioned. 
It is that the Surrogate is to admit to probate, where there is no doubt, 
question or dispute, but where doubt appears, or a dispute arises, or 
notification of parties is demanded, he is not to act judicially, but is 
to issue citations to compel appearance in the Orphans’ Court.” 

Where a caveat has been filed and a purported will offered, the 
matter in issue remains with the Surrogate and under his control until 
the citations are issued and until then the Surrogate may permit the 
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caveat to be withdrawn. Slocum v. Grandin, 38 N. J. Eq. 485; Thurs- 
ton v. Gough, 42 N. J. Eq. 346, 7 Atl. Rep. 573; In Re Fisher’s Case, 
supra. 
These decisions establish, it seems to me, that the duty of the 
Surrogate in a matter such as the one in hand extends only to examin- 
ing his records and files to see if a paper purporting to be a caveat 
against the will offered has in fact been filed, and if so to issue cita- 
tions, if requested so to do, or to permit a withdrawal of the purported 
caveat, if no citations have been issued. He cannot, having found 
such a paper on his files, question it or inquire into its validity. Its 
filing has automatically suspended his powers, except to cite or permit 
the withdrawal of the paper. Conceivably, should he inquire into 
the interest of the party filing the purported caveat, he might be 
required to pass upon the validity of the very document the statute 
forbids him jurisdiction over, namely, the alleged will against which 
the caveat is filed, for the caveator might be an executor under the 
will and claim the interest to caveat for that reason (as to which right, 
see In Re Maxwell, 3 N. J. Eq. 611). And in such case would not 
the Surrogate be compelled to determine the validity of the will, which 
the statute expressly says he shall not do? 

Only persons “aggrieved” may appeal from the decree of the 
Surrogate. And yet can it be said that the Surrogate may pass upon 
the question whether an appellant is a party aggrieved? Is not the 
question of the validity of the appeal to be determined by the reviewing 
authority? There can be but one answer to these questions, namely, 
that the Surrogate may not pass upon the right of the appellant to 
appeal, for it is settled that the Court appealed to is the forum in 
which such issue must be determined, and that an appeal from a 
decree of the Surrogate suspends the operation of the decree appealed 
from. Hillyer v. Schenck, 15 N. J. Eq. 398; Slocum v. Grandin, supra; 
Pancoast v. Graham, 15 N. J. Eq. 294; 4 C. J., page 562, sec. 2373, 
page 583, sec. 2395; Kocher’s New Jersey Probate Law, Vol. 1, page 
80 and 81, and cases cited. 

The practice with respect to setoffs in the Justice’s and District 
Courts has some bearing upon the issue here. 

The jurisdiction of the District Court is restricted to the 
determination of claims, whether contained in plaintiff’s state of 
demand or in defendant’s setoff, not exceeding $500, and it is settled 
that where defendant’s setoff exceeds said amount the Court is with- 
out jurisdiction to pass upon it, unless defendant waives the excess 
beyond $500. The Court cannot examine into the setoff to find out 
whether the setoff is really one within its jurisdiction. Bowler v. 
Osborne, 74 N. J. L. 216; 64 Atl. Rep. 697. 

An examination of the Ecclesiastical Practice and decisions will 
not afford any precedents on the issue in hand, for those Courts 
appear to have possessed jurisdiction over uncontested as well as 
contested matters. Cockburn’s Clerk’s Assistant in The Practice of 
the Ecclesiastical Courts, 1792-4th Ed; The Special and General Re- 
ports made to His Majesty by The Commissioners appointed to in- 
quire into the Practice and Jurisdiction of the Ecclesiastical Courts 
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in England and Wales, Presented pursuant to address dated Feb. 23, 


1£32, and printed Feb. 27, 1832, at page 15 and 22 of Report. 
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It is interesting, however, to note that in practically all of these 
Courts, the Court of Peculiars, the Archdeacons and Bishops or 
Diocesan Courts, the Prerogative Court and the Court of Arches, the 
common business, the uncontested business, such as probate in com- 
mon form, was administered by Registrars or Deputy Registrars, 
while their Court, presided over by the Bishop or other officer, or 
his Surrogate, as the case might be, determined the contested or 
contentious business. As a caveat, therefore, would create a dispute, 
a contest, the Registrar or Deputy et must have lost jurisdic- 
tion, or as a matter of practice transferred the matter to the Court 
for disposal, a practice apparently contemplated by the section of our 
Orphans’ Court Act above quoted. See the report above referred 
to on page 4 of the Minutes of the Evidence, where 

“Nathaniel Gostling, Esq., Deputy Registrar of the Prerogative 
Court of Canterbury a witness before the Commissioners, testified 
as follows:” 

Question 73. “Where there is no contest, and the business 
passes in what is called common form, is not the right of representa- 
tion usually ascertained by the Registrars, unless there is some par- 
ticular difficulty arising which makes it expedient for them to consult 
the Judge upon it? 

“It is: if the Registrar feels any doubt, without troubling the 
Judge, he directs the parties to take the opinion of counsel; and then, 
if the opinion of counsel is not quite satisfactory to the Registrar, he 
feels it his duty to consult the Judge.” 

Question 74. “But the Judge only decides upon contested mat- 
ters or matters specially submitted to him by the Registrar. 

“Nothing else; the Registrars do all the other part of the busi- 
ness.” 

John Hughes, Deputy Registrar of the Diocese of Banger, 
answering question 28 of the Commissioners, says on page 271 of 
said Report: 

“In this diocese no wills are proved or administration granted in 
open Court, unless where the grant is opposed, which rarely happens.” 

George Hoper, Deputy Registrar of the Consistory Court for the 
Archdeaconry of Lewes, answers question 1 of the Commissioners 
as follows: 


“No other judicial duties than those of mere common form have 
been for many years performed in this Court. I have been occa- 
sionally requested to make arrangements with a view to the promo- 
tion of suits of a contentious nature in this Court, but as the proceed- 
ings would at any time be removable to the Superior Court at Doctors 
Commons, I have always advised parties to commence their pro- 
ceedings there at once and they have hitherto acquiesced.” Page 285 
of the above Report. 

Deputy Principal Registrar Ralph Barnes of the Diocese of 
Exeter, in answer to question 30 of the Commissioners states: 

_ Nothing belongs to the jurisdiction of the principal registry 
which is a cause between party and party, or of office and belongs to 
the Consistory.” Page 298 of said Report. 
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Again the subordinate Courts, where matters of importance or 
contested matters arose, frequently transferred the issues to the 
Superior Court. 

William Abbot, Deputy Registrar of the Consistory Court of 
Canterbury, responds to question 30 of the Commissioners in manner 
following: , 

“Causes of importance arising within its jurisdiction have 
uniformly, during the period I have held my office, been instituted 
(by letters of request from the Commissary of this Court) in the 
Arches Court of Canterbury.” Page 282 of said Report. 

William Townsend, Registrar Arches Court of Canterbury, says; 
answering questions 29 and 30 of the Commissioners: 

“The Arches Court is a Court of Appeal from Inferior Ecclesiati- 
cal Courts within the Province of Canterbury, but original suits of 
every description cognizable in such inferior courts, are entertained 
upon Letters of Request from them.” Page 263 of said Report. 

This Report was made by fifteen men, including the Archbishop 
of Canterbury, the Bishops of London, Durham, Lincoln, St. Asaph 
and Exeter, Lord Tenterden, The Chief Justice of the King’s Bench, 
Sir Tindal, Chief Justice of the Common Pleas, Sir Alexander, Chief 
Baron of the Court of Exchequer, Sir Herbert Jenner and Stephen 
Lushington. It was made pursuant to a commission of William the 
Fourth of England, which directed the Commissioners to inquire into 
the course of procedure and jurisdiction of the Ecclesiastical Courts 
of England and Wales and to report what changes in practice and 
jurisdiction, if any, should be made. It comprises 68 pages of actual 
Report, or findings, conclusions and recommendations, 256 pages 
of examination of witnesses, and ninety pages containing the answers 
to some fifty questions asked of the Judges and officers of all 
Ecclesiastical Courts in England and Wales, pertaining to the prac- 
tice, procedure and jurisdiction of these Courts. In view of the many 
sources of the Ecclesiastical jurisdiction in England, its antiquity, the 
fact that its practice and jurisdiction were not statutory, but the result 
of custom, canons, decisions and rules of the Ecclesiastics, controlled 
to some extent by the Temporal Courts, this early and exhaustive 
investigation and Report is of great value. 

This Report appears to have been the basis for the statute of 
1857, the Court of Probate Act which abolished the Ecclesiastical 
Courts and transferred the ecclesiastical jurisdiction to the Crown to 
be exercised, including the probate jurisdiction of such Courts, by 
“The Court of Probate” constituted by this Act. At least it follows 
closely the recommendations of the Report. It places the non-con- 
tentious business, including the filing of caveats, in the control of 
Registrars, who must be barristers located in various districts 
throughout the Kingdom. The contentious business is vested in 
the Court of Probate sitting at such places in London or Middlesex 
as might be from time to time appointed. See The Practice of the 
Court of Probate in Common Form by Coote, and a Treatise on the 
Practice of the Contentious Business by Tristam, 1871, 6th Ed. 

Under rules adopted to carry out the jurisdiction granted by the 
Act, while a caveat was filed with the District or Principal Registrar, 
the disposition of the contest was made by the Court, and it is 
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ressly provided by Rule 37 applying to the Court and contentious 
Seuinets thet aane a caveat has been filed or other objection taken 
to a will, if the party disputes the interest of the caveator or 
other objector he must do so before filing the declaration or pleading, 
which is the first document filed in framing the issue to be tried. 
Coote and Tristam on the Court of Probate, supra, page 267. 

This rule is interesting, not because it is determinative of the 
issue here presented, but for the reason that following the old practice 
of the Ecclesiastical Courts as it does it serves to indicate that in a 
situation which is much like the matter now before this Court, the 
determination of the interest of the caveator was for the Court and 
not for the officer with whom it was filed. 

But even should this tribunal grant the contention of petitioner, 
namely, that it has jurisdiction to inquire into the validity of a pur- 
ported caveat, he cannot succeed, for the document filed is clearly a 
caveat within the meaning of the statute. 

A caveat is a caution entered in the Spiritual Court, to stop pro- 
bates, administrations, licenses, dispensations, faculties, institutions, 
and such like, from being granted without the knowledge of the party 
that enters it. Burn’s Ecclesiastic Law, Vol. 1, page 265. 

In Slocum v. Grandin, supra, on page 488, the Court, in speaking 
of a caveat, states: 

“Dr. Ayliffe says, defining a caveat, that it is, in law, in the nature 
of an inhibition; that it is an intimation given to some ordinary or 
ecclesiastical Judge, notifying him that he ought to beware how he 
acts in such or such an affair; and he adds that the caveat suspends 
the proceedings of such ordinary or ecclesiastical Judge, until such 
time as the merits of the caveat are determined, or (at least) until 
it is subducted. Aly., Par. 145. In Cockburn’s Practice, the effect 
of a caveat is said to be to stop probates, etc., from being granted 
without the knowledge of the party that enters it. Cockb. Prac. 26.” 

It is certain that the document filed in this matter falls within 
these definitions of a caveat. 

But the petitioner contends that to these definitions must be 

added the element of interest, and that a caveat is a warning by a 
persons in interest citing to support his position. Middleditch v. Wil- 
liams, 47 N. J. Eq. 585; 21 Atl. Rep. 290 and Kocher’s New Jersey 
Probate Law, page 197. 
_ _ It is true that both the Court in the above case and Mr. Kocher 
in his book state that only persons in interest may file caveats, but 
neither the Court nor Mr. Kocher are defining a caveat or giving 
the elements that go to make up a caveat in making the statements 
referred to. They are merely setting forth who may and who may not 
file such an instrument. 

It seems to me that a caveat is simply a stop notice, a warning, 
and that it is none the less a stop notice or warning whether it is filed 
by a party in interest or not. In other words, the element of interest 
Is not one of the elements that enter into the true definition of a caveat. 

The motion of the petitioner will be dismissed, because this Court 
has no jurisdiction to consider whether or not a document, in form, 
style and entitlement “a caveat,” has actually been filed by a party in 


interest, or to question the validity of the instrument in any way. 
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IN RE WOLVERTON. 


(Morris Common Pleas, May 15, 1916). 
Poor Act—Legal Settlement—Construction of Acts. 

In the matter of the application for relief of Susan Wolverton and 
her family of six children, alleged poor persons. On petition as to 
legal settlement. 

Mr. Thomas M. Kays for William E. Plotts, Overseer of the Poor 
of the Township of Lafayette, in the County of Sussex, Petitioner. 

Mr. John F. Stickle for C. H. Hull, Overseer of the Poor of the 
Borough of Rockaway, in the County of Morris, Respondent. 

SALMON, J.: The question involved herein is the place of 
settlement of Susan Wolverton and her family of six children as of the 
seventeenth day of February, 1916, being the date of the notice 
referred to in the petition in the case. 

The proceeding is brought pursuant to section 10 of Chapter 196, 
entitled “An Act for the settlement and relief of the poor (Revision 


‘of 1911),” P. L. 1911, p. 390. The petition sets up: 


“That on the 17th day of February, 1916, he (petitioner) received 


a notice by registered mail, signed by C. H. Hull, Overseer of the Poor (> 


of the Borough of Rockaway, in the County of Morris, notifying him 


that Susan Wolverton with a family of six children came last March (7 
out of the said township of Lafayette, where said Overseer therein ~ 
alleged that she and her children have a legal settlement, into the ~ 


Borough of Rockaway, in the County of Morris, and that she and 
three of her said children are sick, requiring a nurse; that their condi- 
tion is such that they cannot be moved back to said township of Lafa- 
yette ; that they are in indigent circumstances and unable to maintain 
themselves ; and that they are a charge to the Borough of Rockaway, 
in the County of Morris, and that your petitioner is thereby notified 
to take care of her and relieve and maintain the said Susan Wolverton 
and her children during their illness, and also to provide for the funeral 
in case either or any of them shall die. 

“And your petitioner further shows that he has heen creditably 
informed and believes the fact to be that the said Susan Wolverton and 
her said children have no legal settlement in the township of Lafayette, 
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in the County of Sussex, and that your petitioner is not bound or | 


required to provide for their support and relief, and that your petitioner 
desires to contest the allegation of the settlement of said Susan Wol- 
verton and her said children and the liability of your petitioner or the 
township of Lafayette to provide for their support and relief.” 

Pursuant to statute, the Court, by order, fixed a time for a hearing, 
at which time testimony was taken respecting the contentions of the 
parties. 

The evidence shows that Susan Wolverton and her six children 
moved from the township of Lafayette, Sussex county, to the borough 
of Rockaway, Morris county, on March 23 or March 24, 1915; that 
on or about February 9, 1916, the Overseer of the Poor of the borough 
of Rockaway was called upon to relieve Mrs. Wolverton and her said 
children, for the reason that they were “sick, destitute and in want;” 
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Mrs. Wolverton died, according to testimony, March 4, 1916; the 
borough employed a nurse for Mrs. Wolverton, and maintenance was 
also supplied to Mrs. Wolverton and her children. 

William J. Wolverton, the husband of Susan Wolverton, died 
March 11, 1909, in the township of Lafayette, Sussex county. He was 
born at Waterloo, presumably in Warren county, although this does 
not appear by testimony, nor does the date of his birth appear. Susan 
Wolverton was born at Swartswood, Sussex county. Immediately 
after their marriage (the testimony does not show just when) they 
lived with the father of William J. Wolverton, at Fredon (probably 
Sussex county), for a period of eight or nine months. Thereafter 
they moved to Newton and remained there two years. They went 
to live, the first time, in the township of Lafayette, in the spring of 
1899, and moved therefrom, in the spring of 1901, to Bound Brook. 
The father of William J. Wolverton, deceased, testified that his son 
and family lived in Lafayette four years or a little over, before he died. 
This would place the time of his return thereto in the year 1905. Other 
testimony is to the effect that William J. Wolverton and family re- 
turned to Lafayette in the fore part of November, 1906, having pre- 
viously, in the summer, visited at the home of the said father, and 
later taking what was known as the “Barber House” and moving 
therein. There is testimony of at least two witnesses going to the 
establishment of the date of the return of William J. Wolverton and 
family as being in the year 1906. In this connection it might be said 
that the father admits that his memory is not very good,—that he 
cannot give dates, etc. 

It appears satisfactorily that William J. Wolverton and family 
became residents of the township of Lafayette, for the second time, 
in the fall of 1906, and that he lived there up to the time of his death, 
on March 11, 1909, and that his widow and children continued to live 
there up to their removal to the borough of Rockaway, in March of 
1915. 

While residents of the township of Lafayette, physician’s services 
and considerable maintenance were furnished Mrs. Wolverton and 
children, dating from February of 1910, to about November of 1913, 
on the 10th day of which last month and year an order was made 
in the Sussex Common Pleas granting a pension to Mrs. Wolverton 
for the benefit of her dependent children. 

The Act now in force respecting legal settlement, namely, Chap- 
ter 14, as found on page 29 of Laws of 1912, providing for a residence 
for five years without being a recipient of public or private relief, does 
not apply to the situation here for the reason that no legal settlement 
was acquired either in the township of Lafayette or in the borough of 
Rockaway under it. This Act was approved February 26 ,1912, and 
took effect immediately. The Act which it amended was the Act of 
1911, Chapter 196, P. L. 1911, page 390, before referred to, and clause 
9 of section 3 thereof provides for a residence of one year without 
being a recipient of public or private relief during said year. The 
pertinent language of said clause reads as follows: 

_ Legal settlement may be acquired in any municipality, so as to 
oblige such municipality to relieve and support the person acquiring 
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such settlement, in case he become a poor person . . . as follows: (a) 
Every person of full age, who shall be a resident and inhabitant of any 
municipality for one year without being a recipient of public or private 
relief during said year, shall be deemed settled in such municipality, 
and shall so remain until he shall have gained a like settlement in some 
other municipality, or shall remove from this State and remain there- 
from for one year.” 

The Act of 1911 provides for taking effect upon its passage, and 
was approved April 22, 1911. It will be observed that about two 
months less than one year thereafter the Act of 1912 was passed re- 
quiring, as it did, five years residence to obtain legal settlement. It 
is quite plain that no settlement could therefore have been acquired 
under the 1911 Act, even though during its operation and before its 
amendment by the 1912 Act Mrs. Wolverton and her children were 
residents of the township of Lafayette. The period of time between 
the passage of the 1911 Act and the passage of the 1912 supplement 
was not sufficient for Mrs. Wolverton and her children to have gained 
a legal settlement under it. If it were urged that the one year pro- 
vision of the 1911 Act applied to a person who had, at the time of 
the passage of the Act, been a resident and inhabitant of a municipality 
for one year, which would, it would seem, be giving the Act a retroac- 
tive effect, at the same time it could not be applicable in this case for 
the reason that, during the years 1910, 1911 and 1912, Mrs. Wolverton 
was the recipient of public and private relief. This condition would 
prevent, at all events, the effectual operation of the one year provision 
of the 1911 statute. The same situation would obtain were the argu- 
ment well founded that the Act of 1912, which is now in force, on 
the occasion of its passage, was properly to be applied to a case where 
a person had been resident of a municipality for five years prior 
thereto. Even conceding such a construction to be a proper one, 
which, however, does not appeal to this Court, it is manifest that 
because of receiving public and private relief during said years of 
1910, 1911 and 1912, Mrs. Wolverton did not therefore qualify there- 
under, and, because of which, did not acquire a legal settlement in 
said township of Lafayette. 

It would therefore seem clear that Chapter 227, P. L. 1891 (as 
found in C. S. on page 4011), is left to be considered in connection 
with the situation developed in the testimony, and, unless settlement 
was acquired under it, no settlement whatever was obtained. This 


Act provides as follows: “That any person or persons who have or 


who shall have last resided in any township of this State for the period 
of ten consecutive years shall be considered as legally settled in said 
township ; provided, that this Act Shall not be so construed as to give 
a legal settlement to any person or persons inmates of any home for 
feeble-minded, home for old people or home for the homeless, nor to 
any person who may be or may have been maintained by the Overseer 
of the Poor of any township, city or borough during said consecutive 
years.” 

It is very clear that William J. Wolverton during his lifetime did 
not acquire a legal settlement under said Act in the township of 


Lafayette, for the reason, as appears, that he did not reside there “for 
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the period of ten consecutive years.” Nor did Mrs. Wolverton 
asquire a legal settlement in the township of Lafayette because of 
the same situation. The testimony discloses the fact to have been 
that she, together with her husband, became a resident of the town- 
ship of Lafayette in early November of 1906. She remained there, 
together with her children, until March of 1915, a period of eight 
years and four months. This residence was insufficient to acquire 
a settlement, nor does this Court find that the testimony discloses a 
legal settlement of Mrs. Wolverton and her children in any munic- 
) ipality within either Morris or Sussex counties, and therefore the 
’ fact may be that the said parties come within the provisions of the 
*) second paragraph of section 10, which states as follows: “If he 
/ has not acquired a settlement in any municipality in which he shall 
become poor, sick or infirm, he shall be supported and relieved by 
) the Overseer of the municipality where he may be found, and the 
» expense of such support and relief shall be borne by such munic- 
ipality.” 

; It seems unnecessary to interpret the words of the Act of 1891, 
» which excepts out of its operation, among other persons, those coming 
within the following designation, namely, “any person who may be 
or may have been maintained by the Overseer of the Poor of any 
township, city or borough during said ten consecutive years.” If 
the residence requirement has not been met, then the exception 
referred to, intended to apply to it, of course has no force or effect. 
) And it is therefore unnecessary to determine whether such assistance 
as Mrs. Wolverton may have received from February, 1910, to Novem- 
ber, 1913, would come within the exception mentioned in the Act of 
991891. 

a Because of the foregoing considerations, the result is reached that 
e controversy between the respective municipalities is determined 













































o the end that no legal settlement of the said Susan Wolverton and 
her family of six children was acquired by them in the township of 
_ Lafayette, in the county of Sussex. 

ay 
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HONORING EX-JUSTICE COLLINS. “Sunday Call,” whose account of 


the meeting is the fullest we have 
Hon. Gilbert Collins, who noticed: 

served so acceptably as an Asso- “The full membership of the 
ciate Justice of the New Jersey Court of Errors and Appeals, all 
Supreme Court from 1897-1900, but one of the Vice-Chancellors 
and then returned to the active and a majority of the Federal 
practice of law, was honored by District Judges sat at the head 
over 300 members of the Bench table, while among the diners on 
and Bar of this State on the the floor were many of the lesser 
evening of Jan. 27th, at a dinner Judges, three former Governors of 
at Delmonico’s, New York City. New Jersey ,and scores of legal 
We quote from the Newark lights and other notables. 
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“Even the guest of the evening 
exhibited some perplexity as to 
the reason for the dinner. ‘I have 
wondered why we are here,’ said 
Mr. Collins. “The newspapers 
said it was to celebrate the 
rounding out of fifty years of my 
practice at the Bar, but that is 
not true; it is only forty-eight. 
Then I heard it said that it was 
to commemorate my seventieth 
birthday—but that happened last 
August. Judge Swayze has said 
it was not supposed to be my 
swan song. I then had an in- 
spiration. It came to me that it 
was a matter of pure friendship.’ 
And the diners cheered themselves 
hoarse at this sentiment. 


“As it proved the speeches 
were well along the lines as 
friendship, friendship of the 


Judges and lawyers for the guest 
of the evening, and that good fel- 
lowship which always marks the 
dinners of the New Jersey Bar. 
The formidable topics on the 
toast list faded into obscurity be- 
fore the personal touch, which 
was the essence of all the ad- 
dresses. 

“New York joined Jersey in 
the testimonial to Judge Collins. 
Charles E. Hughes, sometime 
Justice of the Supreme Court of 
the United States and Presiden- 
tial candidate, paid tribute to 
thirty years’ friendship for Mr. 
Collins, and Frank R. Lawrence, 
of the New York Bar, joined in 
this testimonial from across the 
Hudson. ‘ 


“Justice Francis J. Swayze, of 
the Supreme Court, who acted as 
master of ceremonies, opened the 
proceedings by reading a most 
cordial letter from Justice Mahlon 
Pitney, of the United States Su- 
preme Court, formerly Chancel- 
lor of New Jersey, who expressed 


deep regret at his inability to be 
present. 

““T have been looking around 
for the septuagenarian who is 
supposed to be the guest of the 
evening,’ said Justice Swayze, 
‘but where is he? Gilbert Collins 
is here, but he is no old man, al- 
though forty years ago he made 
his reputation at the Bar by ob- 
taining the acquittal of two men 
charged with murder, without 
putting them on the stand.’ The 
toastmaster then referred in a 
bantering manner to Mr. Collins, 
the ‘man who controls the calen- 
dar of the Court of Errors. It is 
said that the lawyer’s chief prov- 
ince is to discourage litigation. 
I don’t see where he finds time 
to take care of his unlitigated 
practice, for there is only one 
word that describes the volume 
of his litigation, and that is “pro- 
digious.”’ 

“In rising to respond, Mr. Col- 
lins was accorded a hearty ovation 
that lasted several minutes. After 
the applause had died down he 
made reference to the fact that 
by resigning from the Bench he 
had made a place for Justice 
Swayze and expressed pleasure at 
the eminent manner in which it 
had been filled. The speaker also 
referred to the recent reappoint- 
ment of Judge Francis J. Swayze 
and said: 

“This occasion is essentially 
personal, and my remarks must 
also be personal. The friends of 
my early days are gone, most of 
them, but I said to myself, are 
we dependent upon these early 
friends? I obeyed Cicero’s in- 
junction, and the younger men, 
as they have come forward, have 
been my friends. To-night I feel 
as Christian must have felt when 

















he reached the Delectable Moun- 
tains. You are most of you fa- 
miliar with your “Pilgrim’s Prog- 
ress.” You will remember he 
then came to a country called 
Conceit. I’m worried about that, 
after to-night, but when you get 
to be seventy years old you've 
passed the lure of ambition.’ 

“In closing, Mr. Collins com- 
mended to the younger men the 
upholding of the courts, and de- 
clared that in the last analysis 
the hope of the country to-day 
lies in the courts. 

“*There is no finer tribute that 
any man can receive,’ said ex-Jus- 
tice Charles E. Hughes, ‘than 
when a man has spent half a 
century as an antagonist in the 
courts, the entire professional 
brotherhood rises to greet him as 
a true-hearted, noble soul. Cicero 
has said that the armor of age is 
a well-spent life. We can speak 
without reserve of Gilbert Col- 
lins, because in all the depart- 
ments he has touched he has met 
our profession’s ideals. He has 
been of service to a great State, 
and of service to a great people. 
No man can serve well without 
serving his community.’ Turning 
to his assigned topic, ‘The Bench 
and Bar,’ Mr. Hughes declared 
that the first essential at this time 
is io strengthen the foundation 
of the courts of justice. ‘If we 
don’t have States,’ he asserted, 
‘we shall be destroyed by a cen- 
tralized power. If we have a 
nation we must have a national 
authority adequate to the require- 
ments. The proper balance is 
found in the courts.’ ” 


There were other admirable 
addresses by Chancellor Walker, 
Chief Justice Gummere, Mr. 
Richard V. Lindabury and Mr. 
Frank R. Lawrence. 
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APPOINTMENTS BY GOVERNOR. 


On Jan. 22d Governor Edge 
made the following appointments, 
subject to confirmation by the 
Senate: 

Justice of the Supreme Court, 
Francis J. Swayze, Republican, 
of Newark, re-appointed. 

Circuit Court Judge, Frederic 
Adams, of East Orange, Republi- 
can, re-appointed. 

Adjutant General, Charles W. 
Barber, of Woodbury, to succeed 
the late Gen. Wilbur F. Sadler, 
Jr., and for the full term. Gen. 
Barber was appointed some time 
ago ad interim, by Governor 
Fielder. 

Judge of the Common Pleas 
Court of Gloucester County, Fran- 
cis B. Davis, Republican, ot 
Woodbury, now Secretary of the 
Senate. He succeeds Austin H. 
Swackhamer, Democrat, and as 
an officer of the Senate was im- 
mediately confirmed. 

Prosecutors of the Pleas: Glou- 
cester County, Oscar B. Redrow, 
of Wenonah, Sussex County. 

Members of the State Board of 
Taxes and Assessment: Frank B. 
Jess, of Camden County, and 
Frederic A. Gentieu, of Salem 
County, both Republicans, and 
both re-appointed. The term is 
three years and the salary, $3,000. 

Members of the State Board of 
Conservation and Development: 
Simon P. Northrup, of Newark, 
and Walter J. Gusby, of Atlantic 
City, both re-appointed. 

Prosecutor for Essex County: J. 
Henry Harrison, of Newark, Re- 
publican. 

Member of State Board of Edu- 
cation, Ernest R. Ackerman, of 
Plainfield, to succeed United 
States Senator-elect Frelinghuy- 
sen, who resigned. 
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SOME STATE NOTES. 





There are 31 lawyers in the 
present State Legislature; more 
than usual. Eleven are in the 
Senate, or one more than a ma- 
jority. Twenty are in the House, 
one-third of the whole. 

Mr. Harry L. Stout, of Flem- 
ington, has been re-appointed 
counsel for the Hunterdon County 
Board of Chosen Freeholders. He 
has been the legal adviser of that 
Board since 1903, when the 
“Small Board” was organized. 

The annual meeting of the Mon- 
mouth County Bar Association 
was held last month. Former 
Judge William H. Vredenburgh, 
was elected president to succeed 
the late John S. Applegate, Sr., 
who was president for nine years. 
Former Judge J. Clarence Con- 
over was elected vice-president, 
J. Otto Rhome, of Asbury Park, 
secretary, and Henry S. Terhune, 
of Matawan, treasurer. 

On Jan. 11th the members of 
the Court of Errors and Appeals 
were the guests of Judge Walter 
P. Gardner, of that Court, at the 
Lotus Club, in New York City. 

Mr. Justice Bergen, sitting in 
the Union County Courts, has 
held that the investigation into the 
affairs of that county, conducted 
under his appointment by Mr. 
Hugh K. Gaston, of Somerville, 
was justified, and directed that the 
county should pay the expense. 

Mrs. Ella H., wife of Mr. Edwin 
A. Rayner, an attorney of New- 
ark, died on Jan. 19th at their resi- 
dence, in Glen Ridge. She was 
the daughter of the late Cornelius 
A. Marven, of Brooklyn. 

State Librarian John P. Dullard 
has written letters to the members 
of the Legislature advising them 
that the practice inaugurated two 


years ago by the legislative refer- 
ence department of the library of 
keeping a card index of all bills, 
joint resolutions and the more im- 
portant concurrent and simple 
resolutions, will again be followed 
this year. The State Library will 
also keep a record of the status 
of all bills. 

Mr. Henry T. Kays, of Newton, 
was appointed counsel for the 
Sussex Board of Chosen Freehold- 
ers at its January meeting. The 
former counsel was Hon. Levi S. 
Morris. 

District Court Judge W. F. 
Vooseller, of Boundbrook, has 
been re-appointed borough coun- 
sel of that place, and Mr. Edward 
S. Fisher was selected as counsel 
for the borough of South Bound- 
brook. 

Mrs. Mary M., wife of Judge 
Peter F. Daly, of New Brunswick, 
died on Jan. 13th after several 
weeks illness. 

Ex-Assemblyman Azariah M. 
Beekman has been re-appointed 
counsel for the borough of Somer- 
ville. 





PRESENTMENT IN MIDDLESEX. 


At the opening of the Middle- 
sex County Courts Mr. Justice 
Bergen charged the grand jury to 
investigate and ascertain if indict- 
ments should not be found against 
the South River Election Board 
for alleged neglect of duty, or pos- 
sibly fraud, in the tabulation of 
the election returns in November. 
The grand jury did not indict, but, 
on Jan. 20th, handed in to the 
Court a presentment, in part as 
follows: 

“We are constrained to believe 
that wilful neglect or refusal by 
the members of the Election 
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Board to perform their duty has 
not been shown, nor has it ap- 
peared that the conduct of the 
Election Board was knowingly 
and fraudulently in violation of 
ihe law. 

“We are of the opinion, how- 
ever, that a woeful lack of com- 
petency to perform the important 
duties of the office was manifested 
by this board, and are convinced 
that such responsible matters 
should not be intrusted to persons 
so deficient in the required ability. 

“We would recommend that a 
greater care be exercised in the 
selection of members of the elec- 
tion boards and that only those 
who have the physical, as well 
as the mental, ability to discharge 
the duties of the office be chosen. 

“We would further recommend 
that notice of the purport of this 
presentment be given to the chair- 
man of the respective committees 
to whom is intrusted the naming 
of district boards of registry of 
election, and that a determined 
effort be made to select for so im- 
portant a position only those 
whose qualifications will permit 
them to properly perform their 
duties.” 





OBITUARY. 


Hon. Wiritam Jay Mair. 


On January 15th ex-Justice and 
ex-Chancellor William Jay Ma- 
gie, of Elizabeth, died at his home, 
556 North Broad street. Death 
resulted from the severe shock re- 
ceived by him about November Ist 
when he fell and broke his hip. 
This compelled him to keep his 
bed, and, because of his age, 83 
years, and the natural decline 
which his friends had noticed for 
the past few months, it was not 
possible for him to recover. His 
naturally robust constitution was 
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such that it was hoped he might 
not succumb to the shock, but it 
was otherwise decreed. 

Chancellor Magie was born in 
Elizabeth on Dec. 9, 1834. His 
father, Rev. David Magie, for 
forty-five years was pastor of the 
old Second Presbyterian Church 
of that place. His mother was 
Ann Frances Wilson Magie. He 
was one of a family of ten, only 
four of whom grew to manhood 
and womanhood. The present 
survivors of the family are a 
daughter, Miss Henrietta Magie, 
and a son, Professor William 
Francis Magie, of Princeton Uni- 
versity. His wife, formerly Miss 
Sarah Frances Baldwin, died sev- 
eral years ago. 

Receiving his early education 
at the Pingry School, then con- 
ducted by Rev. Dr. Pierson, Mr. 
Magie entered Princeton College 
in 1849 and was graduated in 1852, 
the second honor man and vale- 
dictorian of his class. In 1855 he 
received the degree of A. M. and 
in 1891 that of LL. D., from 
Princeton University. 

After leaving college he began 
the study of law with Francis B. 
Chetwood, afterwards Mayor of 
Elizabeth. In 1856 he was ad- 
mitted to the New Jersey bar as 
an attorney and in 1859 became 
a counselor. For the first six 
years of his practice he was asso- 
ciated as a law partner with Mr. 
Chetwood and after that practiced 
alone. In 1866 he was appointee 
Prosecutor for Union County by 
Governor Parker and held the of- 
fice five years. 

His business grew rapidly, ana 
he was counsel for Elizabeth 
banks and for several large corpo- 
rations. In 1865 Joseph Cross, 
afterward President of the New 
Jersey Senate and United States 
District Court judge, entered Mr. 
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Magie’s office as a law student, 
and, when he was admitted to the 
Bar, in 1868, he was taken in as 
partner with his instructor, the 
firm being Magie & Cross, a rela- 
tionship that continued twelve 
years. 

In 1875 the Republicans of 
Union County determined upon a 
vigorous campaign for State Sen- 
ator, and offered Mr. Magie the 
nomination. He had never been 
in politics and at first refused to 
consider the proposition. Finally 
he accepted, made a stirring cam- 
paign, was elected by a majority 
of more than 1,000 votes and 
served three years. He declined 
re-election and returned to his law 
practice. 

He was appointed Associate 
Justice of the Supreme Court by 
Governor McClellan, a Democrat, 
in 1880, and was re-appointed in 
1887 by Governor Green and in 
1894 by Governor Werts, both 
Democrats. On March 1, 1897, 
after the death of Chief Justice 
Beasley, Governor Griggs nomi- 
nated Justice Magie to the va- 
cancy, and the appointment was 


at once confirmed by the Senate., 


He served as Chief Justice until 
appointed Chancellor in 1900, by 
Governor Voorhees, to fill the va- 
cancy caused by the death of 
Chancellor McGill, a position he 
held for eight months, when he 
was re-appointed for the full term 
of seven years. At its close, Jan- 
uary 14, 1908, he was succeeded 
by Hon. Mahlon Pitney. He then 
re-engaged to a slight extent in 
the practice of law, but was chiefly 
engaged in hearing, as Master in 
Chancery, important cases re- 
ferred to him. 

In 1908 Governor Fort ap- 
pointed Mr. Magie a member of 
the State Commission to revise 
the statutes, but he declined. In 


January, 1911, he was elected to 
the directorate of the Prudential 
Insurance Company to succeed 
the late Dr. Leslie D. Ward. He 
was elected a trustee of Princeton 
University in 1891 and held the 
position the remainder of his life. 
He was a trustee of the New Jer- 
sey Historical Society, invariably 
attending its monthly meetings, 
and was active in many other re- 
sponsible offices where he could 
serve his city or State, without 
emoluments. When the Elizabeth 
celebration was held about two 
years ago he was greatly inter- 
ested, and by his exertions and 
writings on the subject he aided 
to make it a substantial success. 

Tall, of erect bearing, with 
courtly manners, he was esteemed 
by all classes as a model citizen, 
lawyer and jurist. His opinions 
as Judge and as Chancellor were 
invariably sound, absolutely clear 
in expression and will, in all com- 
ing time, be quoted as shining 
examples of logical reasoning ana 
persuasive forcefulness. His de- 
cisions were rarely appealed from, 
and still more rarely overruled by 
his associates on the Bench. 

At his funeral the honorary pall- 
bearers were Chief Justice Wil- | 
liam S. Gummere, President John 
Grier Hibben, of Princeton Uni- 
versity ; former Governor Foster 
M. Voorhees, Chancellor Edwin 
R. Walker, former Judge Benja- 
min A. Vail, former Justice Ben- 
net Van Syckel, Justice Francis 
J. Swayze, Justice Charles G. Gar- 
rison, Vice-Chancellor Eugene 
Stevenson, Frank Bergen, Clark 
McK. Whittemore and Justice 
James J. Bergen. The services 
were held in the Westminster 
Presbyterian Church, conducted 
by his pastor, Rev. Dr. Louis B. 
Crane, and the interment was in 
Evergreen Cemetery. 








